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T/ORDER

PER WASEEM AHMED, ACCOUNTANT MEMBER:

The captioned appeal has been filed at the instance of the assessee
against the order of the Ld. Commissioner of Income Tax (Appeals)-2 (in
short the Ld. CIT(A)), Rajkot dated 31/08/2017 arising in the matter of
assessment order passed under Section 143(3) of the Income Tax Act, 1961

(here-in-after referred to as "the Act") relevant to the Assessment Year

2013-14.

2. The assessee has raised the following grounds of appeal:

"1. The Assessment Order under section 143(3) of the Act, is bad in law as well as

facts.

2. The order of the learned Commissioner of Income Tax (Appeals) is bad in law as

well as facts.
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3. The learned Commissioner of Income Tax (Appeals) erred on facts as well as in
law by confirming the addition of Rs. 80,85,000/- made by the learned Assessing Officer
under section 68 of the I.T. Act, 1961.

4. The learned Commissioner of Income Tax (Appeals) erred on facts as well as in
law by confirming the addition by Rs.12,77,083/- made by the learned Assessing Officer
under section 36(1)(jii) of the 1.T. Act, 1961.

5. The learned Commissioner of Income Tax (Appeals) erred on facts as well as in
law in confirming the charging of interest u/s. 234A, 2348, and 234C of the Act, when
addition itself not sustainable.

Your Honour's appellant craves leave to add, amend, alter or withdraw any one or more
grounds of appeal on/or before hearing of appeal.”

3. The first issue raised by the assessee is that the Ld. CIT(A) erred in
confirming the addition of Rs. 80,85,000/- under the provisions of Section
68 of the Act.

4, The facts briefly stated in the present case are that the assessee is an
individual and engaged in the business of civil construction. The assessee in
the year under consideration has obtained unsecured loan of Rs.
80,85,000/- from the following parties:

i) M/s Jay Raj Enterprise Rs. 10,85,000/-
if) Shri Rajabhai Rs. 70,00,000/-
Total Rs. 80,85,000/-

5. The assessee during the assessment proceedings could not discharge
his onus by furnishing the necessary details of the parties as provided under
Section 68 of the Act. Therefore, the Assessing Officer treated the same as
unexplained cash credit under Section 68 of the Act and added to the total

income of the assessee.

6. Aggrieved assessee preferred an appeal to the Ld. CIT(A). The
assessee before the CIT(A) has filed the additional evidences in support of
the loan taken from the parties. These additional evidences were including

copy of PAN, Income Tax Return, Bank Statement and confirmation.
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However, the Ld. CIT(A) did not admit the additional evidences on ground
that the assessee was furnished sufficient opportunities during the
assessment proceedings. Furthermore, the case of the assessee does not
fall under any of the clause provided under rule 46A of income tax rules
relating to the admission of the additional evidences. Thus, the Ld. CIT(A)

confirmed the order of the Assessing Officer.

7. Being aggrieved by the order of the Ld. CIT(A), the assessee is in
appeal before us. The Ld. AR before us filed a Paper Book running from
Page 1 to 28 and contended that the assessee was to collect the documents
from the third parties and in this process it has taken lot of time.
Therefore, there was a failure in filing the supporting documents during the
assessment proceedings. However, all the documents were filed before the
Ld. CIT(A) explaining the reasons of the delay along with the affidavit. The
Ld. A.R. accordingly contended that the fresh evidences should be admitted
and the matter should to be set-aside to the file of the AO for fresh

adjudication as per the provision of law.

8. On the other hand, the Ld. D.R. did not raise any objection if the
matter is set-aside to the file of the A.O. for fresh adjudication as per

provisions of law.

9. We have heard the rival contention of both the parties and perused
the materials available on record. Admittedly the assessee was to collect the
documents from the third parties and therefore, in the interest of justice
and fair play we are inclined to admit the documents filed by the assessee.
Thus, the matter is set-aside to the Ld. CIT(A) for fresh adjudication as per

the provision of law and in the light of the additional documents filed by the
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assessee. Hence, the ground of appeal of the assessee is allowed for

statistical purposes.

10. The next issue raised by the assessee is that the Ld. CIT(A) erred in
confirming the addition made by the Assessing Officer of Rs. 12,77,083/- on

account of diversion of interest bearing loan.

11. During the assessment proceedings, it is found that the assessee on
one hand is incurring interest expenses on the loan borrowed by him and on
the other hand, it has given interest loans/ advances to various parties
amounting to Rs. 1,13,39,651/- only. Thus, the Assessing Officer was of the
view that the borrowed fund has been diverted for non-commercial
purposes. Thus, the Assessing Officer disallowed the interest expenses of

Rs. 12,77,083/- and made the addition to the total income of the assessee.

11.1 The aggrieved assessee preferred an appeal to the learned CIT (A)

who confirmed the order of the AO.

12. Being aggrieved of the order of the Ld. CIT(A), the assessee is in
appeal before us. The Ld. AR before us inter alia contended that the own
fund of the assessee exceeds the amount of interest free loans and
advances provided to the various parties. Therefore, a presumption can be
drawn that the interest-free loans and advances has been provided by the
assessee out of its interest-free fund available with it. Therefore, there
cannot be any disallowance of any interest expense. To this effect the Ld.
AR has drawn our attention on the Balance Sheet as 31.03.2013 of the

assessee which is placed on Page 93 of the Paper Book.

13. On the contrary, the Ld. D.R. vehemently supported the order of the

authorities below.
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14.  We have heard the rival contention of both the parties and perused
the materials available on record. Admittedly the own fund of the assessee
exceeds the amount of loans and advances given to various parties. This
fact can be verified from the Balance Sheet placed on Page 93 of the Paper
Book. Accordingly, we are of the view that a presumption can be drawn to
hold that the interest free advances has been given by the assessee out of
his own fund. Accordingly, the question of making the disallowance of
interest expense does not arise. Hence, the ground of appeal of the

assessee is hereby allowed.

15. In the result, the appeal filed by the assessee is partly allowed for

statistical purposes.

Order pronounced in the Court on 04/01/2023 at Ahmedabad.

Sd/- Sd/-
(T. R. SENTHIL KUMAR) (WASEEM AHMED)
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